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D ear Sir George N ew m an,

I w rite in response to your letter dated 21 July 2017, requesting a non-use u ndertaking in relation to
evidence given in your investigation by the soldiers alleged to have participated in the im m ediate
circum stances leading to the death of Tariq Sabri M ahm ud ("M r M ahm ud", referred to elsew here as
Taniq Sabri M ahm ud and Tarik Sabri M ahm ud) on 11-12 A pril 2003.

I recall that in the past you have requested a sim ilar assurance in relation to evidence given to your
investigation by the soldiers alleged to have participated in the im m ediate circum stances leading to
the deaths of Iraqi nationals.1 Follow ing a careful legal consideration of your initial request, I
concluded that such an u n d ertak in g w ould not violate any of my obligations u n d er the Rome
Statute, as explained in my previous correspondence, in p articular my replies of 2 December 2014
and 8 Decem ber 2015. I determ ined that in the p articular circum stances of the Iraq Fatality
Investigations ("IFI"), such an assurance of non-use of self-incrim inating evidence w ould be in
accordance w ith the object and purpose of the Rules of Procedure and Evidence of the International
Crim inal C ourt ("ICC"), in p articular Rule 74.
Likewise, w ith reference to your request of 21 July 2017, I can provide a sim ilar assurance that any
self-incrim inating evidence p rovided to the IFI by any of the soldiers alleged to have participated in
the im m ediate circum stances leading to the death of Mr M ahm ud on 11-12 A pril 2003 will not be

1Your letters dated 6 October 2014,14 October 2015, 7 January 2016, and 7 September 2016.
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used by my Office either directly or indirectly as incrim inating evidence in any possible subsequent
prosecution before the ICC of any soldier that provided that evidence.
Let me reiterate, how ever, that the incident w hich form the subject of your investigations fall w ithin
the scope of my Office's prelim inary exam ination. I am therefore unable to provide an assurance of
non-prosecution in relation to that incident. An assurance not to prosecute particular individuals
w ould not be consistent w ith my statutory obligations, particularly at the prelim inary exam ination
stage, w here there are as yet no individual suspects and the contours of my potential cases are only
defined in very general term s. N onetheless, I should recall that my prosecutorial policy, as a general
rule, is to investigate and prosecute individuals w ho bear the greatest responsibility for the m ost
serious crimes, the determ ination of w hich is based on the evidence that em erges in the course of an
investigation. Thus, as a m atter of prosecutorial discretion, I w ould norm ally select for prosecution
those situated at the highest rather than the low est echelons of responsibility.2
As w ith previous cases, I hope that this letter will facilitate your efforts to investigate and establish
the circum stances that led to the death of Mr M ahm ud, and that this assurance will help to provide
the soldiers you w ish to interview w ith additional clarity and assuage their concerns regarding
prospects of being prosecuted before the ICC on the basis of any evidence they give before the IFI.

Yours sincerely,

2 See ICC Office of the Prosecutor, "Strategic Plan fune 2012-2015/' 11 October 2013, at https://www.icccpi.int/iccdocs/otp/OTP-Strategic-Plan-2013.pdf, pp. 13-14; and "OTP Strategic Plan 2016-2018", 16 November 2015,
pp.15-16 at https://www.icc-cpi.int/iccdocs/otp/070715-OTP_Strategic_Plan_2016-2018.pdf.
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